IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. : CRI M NAL NO. 95-40
FRANCI S FI LEW CZ :

VEMORANDUM AND ORDER

BECHTLE, J. SEPTEMBER 10, 1997

Presently before the court is Defendant Francis Filewi cz's
("Defendant™) Mdtion Pursuant to 18 U . S.C. § 3553(f) and
US S G 8 5CL. 2, and the United States of America's ("the
Governnent") response thereto. For the follow ng reasons, the

court will deny the notion.

BACKGROUND

Def endant pled guilty before this court to six controlled
subst ance possession and distribution-related counts. On
Sept enber 13, 1995, the court sentenced him pursuant to the
United States Sentencing Guidelines (the "CGuidelines"), to a 108-
month term of inprisonment. On March 28, 1997, Defendant filed
this notion asking the court to nodify his sentence and grant a
reduction of two offense | evels based upon a subsequent anendnent
to the Guidelines. On June 19, 1997, the Governnent filed its

response. On July 3, 1997, Defendant filed a reply.



1. DI SCUSSI ON

Defendant filed this notion eighteen nonths after he was
sentenced, asking the court to depart downward fromthe
Gui del i nes pursuant to Anendnent 515, codified as Cuidelines
Section 2D1.1(b)(4), which permts a decrease of two offense
| evel s for those individuals who satisfy the requirenents set
forth in Section 5C1.2.' Defendant argues that he neets all five
prongs of Section 5Cl.2, and he is therefore entitled to
Amendment 515's reduction of two offense | evels.

The Governnent contends that Defendant is not entitled to
relief because Amendnent 515 took effect after he was sentenced
and is not retroactive. The Governnent also argues that even if
Amendment 515 were retroactive, Defendant has not satisfied the
requi renment under the fifth prong of Section 5Cl1.2. (Gov't Mem
Qop. Depart. at 4.).

Section 5CL1.2 provides:

In the case of an offense under 21 U S.C. § 841,

844, 846, 960, or 963, the court shall inpose a

sentence in accordance with the applicable guidelines

Wi thout regard to any statutory m ni num sentence, if

the court finds that the defendant neets the criteria

in 18 U S.C. 8 3553(f)(1)-(5) set forth verbati m bel ow

(1) The defendant does not have nore than 1

crimnal history point, as determ ned under
t he sentenci ng gui del i nes;

1. Section 5C1.2 is nicknanmed the "safety val ve" provision
because it allows the court to sentence |ess cul pabl e and/ or
first-time offenders to a termw thin the guidelines below the
statutory mandatory mninum if they satisfy the listed criteria.
United States v. Torres, 99 F.3d 360, 361 (10th G r. 1996).
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(2) the defendant did not use violence or
credi ble threats of violence or possess a
firearmor other dangerous weapon (or induce
anot her participant to do so) in connection
with the of fense;

(3) the offense did not result in death or
serious bodily injury to any person;

(4) the defendant was not an organi zer,

| eader, nmanager or supervisor of others in
the of fense, as determ ned under the

sent enci ng gui delines, and was not engaged in
a continuing crimnal enterprise, as defined
in 21 US C 8§ 848; and

(5 not later than the tinme of the

sent enci ng hearing, the defendant has
truthfully provided to the Governnent al

i nformati on and evi dence the defendant has
concerning the offense or offenses that were
part of the sane course of conduct or of a
common schene or plan, but the fact that the
def endant had no rel evant or useful other
information to provide or that the Governnent
is already aware of the information shall not
preclude a determ nation by the court that

t he defendant has conplied with this
requirenent.

Amendnent 515 provi des:
(4) |If the defendant neets the criteria

set forth in subdivision (1)-(5) of 5Cl.2

(Limtation on Statutory M ninum Sentences in

Certain Cases) and the offense |evel

determ ned above is Level 26 or greater,

decrease by two | evel s.

Def endant was sentenced on Septenber 13, 1995. The
Gui del i nes Manual specifically and enphatically provides that the
effective date of Amendnent 515 is Novenber 1, 1995. See
Gui del i nes Manual, App. C at 416. Amendnent 515 was not in
ef fect when Def endant was sentenced. Only amendnents listed in

Gui del i nes Section 1B1.10(c) nay be applied retroactively. See



18 U.S.C. 8§ 3582(c)(2); see also United States v. MFarlane, 81

F.3d 1013, 1014 (11th Gr. 1996). Anendnent 515 is not i ncluded
in that Section. The court concludes that it cannot be applied

to reduce Defendant's sentence. ?

I11. CONCLUSI ON

Because Anendnent 515 was not in effect when Defendant was
sent enced, and cannot be applied retroactively, the court nust
deny Defendant's nmotion.?

An appropriate O der follows.

2. Oher courts that have addressed this issue have held that
Anendnent 515 is not retroactive. See, e.d., United States v.
Cardona, 107 F.3d 4 (2d Cr. 1997); United States v. Hellans, 92
F.3d 1183 (4th CGr. 1996); United States v. MFarlane, 81 F.3d
1013, 1014 (11th Cr. 1996); United States v. Minoz, 967 F. Supp.
1062 (N.D. 111. 1997).

3. Because the court will deny the notion on this ground, it
wi Il not address the Governnent's second argunent, that Defendant
has not net the requirenments under the fifth prong of Section
5C1. 2.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
UNI TED STATES OF AMVERI CA
V. : CRIM NAL NO. 95-40
FRANCI S FI LEW CZ
ORDER

AND NOW TO WT, this day of Septenber, 1997, upon
consi deration of Defendant Francis Filew cz's Mtion Pursuant to
18 U.S.C. 8§ 3553(f) and U.S.S.G 8§ 5Cl1.2, and the Governnent's
response thereto, IT IS ORDERED that said notion is DEN ED.

LOU S C. BECHTLE, J.



